DIFFERENCES BETWEEN DODD/DODI AND AIR FORCE INSTRUCTIONS


DoDD 6490.1
DoDI 6490.4
AFI 44-109




AFI 44-109 supplements DoDD 6490.1 & DoDI 6490.4.  Must read and follow all three.


4.1  Training shall be provided to all service members on the recognition of service members who may require mental health evaluation for imminent dangerousness -- would seem to include homicidal ideation
5.2.2.1  Secretaries the Military Departments shall ensure commanders are familiar with DoD and Service directives, instructions, and regulations for the management of imminently or potentially dangerous service members and of procedures for mental health evaluations.
AFI 44-154, Suicide Prevention Education and Community Training
1.3  Each MAJCOM will ensure that all squadron commanders receive training in basic suicide risk factor identification and referral procedures for at-risk personnel as part of the new squadron commanders course.




3.10.2.  MAJCOM’s, Field Operating Agencies, and Direct Reporting Units will ensure commanders are familiar with the requirements of DoDD 6490.1 and DoDDI 6490.4.



5.2.4  Services shall provide appropriate periodic training to all service members and DoD civilian employees in the initial management and referral of service members who are believed to be imminently dangerous.  Such training shall include the recognition of potentially dangerous behaviors; appropriate security responses to emergency situations; and administrative management of such cases.  Training shall be specific to the needs, rank, level of responsibility and assignment of the service member or civilian employee.
AFI 44-154, Suicide Prevention Education and Community Training
1.1  The SECAF will ensure that AF personnel and civilian employees receive annual training in general suicide prevention education.

1.4  Provides 4 levels of training



6.3.1 - 6.3.1.3 DoD Components shall establish policy and procedures for the immediate management of service members believed to be imminently dangerous.  Procedures shall specify how to:  manage an emergency pending arrival of police or security personnel; notify local police or security personnel; refer the service member for mental health evaluation IAW DoDD 6490.1 and DoDI 6490.4.
3.10.1.  AF units will include “identification, initial management, and referral of AF members who are believed to be imminently dangerous” to the topics covered in training under AFI 44-154.




3.1.  Supervisory personnel, including commanders, may recommend members seek voluntary mental health services.  However, supervisors may not coerce members to seek a mental health evaluation.




3.2.  Only commanders may direct a service member to undergo a mental health evaluation or to submit to involuntary admission to an inpatient MTF.




3.2.1.  Reserve members should be placed on Invitational Travel Orders and be referred to the nearest MTF with appropriate MH resources.  Reserve members should also be seen at the Reserve Medical Unit for appropriate profiling and scheduling of the referral.  Units will ensure safety of member and others prior to admission.




3.2.2.  On intake for evaluation, members will be asked whether they are there voluntarily or at direction of commander.  If member indicates that the evaluation is directed but appropriate DoD directions have not been completed, the MHP shall contact the commander to determine if a CDE was intended.  If not, the member is informed and the intake may be continued on a voluntary basis if the member desires.




3.2.2.  If a member presents for a CDE, but appropriate DoD directives have not been followed, the MHP will ensure that the directives are followed, and document the member’s statements and any interactions with the commander in the MH record.




3.2.3.  CDE procedures shall be followed in cases of involuntary psychiatric admissions.  Reserve members can undergo involuntary hospitalizations only when on active duty status.


4.2.2-4.2.3.2  Commanding officers consult with a mental health professional prior to initiating an evaluation or as soon as practicable in emergencies
6.1.1.2  Commanders shall first consult with a mental health provider prior to referral for a mental health evaluation.
Follow DoD policies.


E2.1.4.  Mental Health Evaluation:  Clinical assessment of a member for a mental, physical, or personality disorder, the purpose of which is to determine a member’s clinical mental health status and/or fitness and/or suitability for service.  Consists of, at a minimum, a clinical interview and mental status exam and may include additionally:  a review of medical records; a review of other records, such as the personnel record; information forwarded by the commander; psychological testing; physical exam; and lab and/or other specialized testing.
E2.1.6.  Same as DoDD 6240.1.
TERMS:  CDE consists of, at a minimum, a clinical interview and mental status exam and may include additionally:  a review of medical records; a review of other records, such as the personnel record; information forwarded by the commander; psychological testing; physical exam; and lab and/or other specialized testing.



6.1.1.5.2 & 6.3.2.1 Commanders shall make every effort to consult with a mental health provider prior to an emergency referral.
Follow DoD policies.




3.3.2.1.  Non-psychiatrist physicians must be privileged to conduct CDE’s in emergency situations.  Privileges shall be granted based on documented training, beyond that provided in medical school and non-psychiatric residencies, and experience in conducting comprehensive MHE’s.  Privileges shall be documented as “Emergence Commander-directed Mental Health Evaluations” on the privilege list.




3.3.2.2.  If an MTF has neither a doctoral-level MHP or privileged physician, a non-doctoral-level MHP will perform the emergency CDE, pending an evaluation by a doctoral level MHP.




3.3.2.3.  When a non-doctoral level MHP assists a physician in a dangerousness evaluation, the final judgment rests with the physician.




3.3.2.4.  Non-doctoral level MHP’s who perform emergency CDE’s will following one of the following:




3.3.2.4.1.  If there appears to be a risk of imminent dangerousness, an evaluation by a doctoral-level MHP will be completed within 24 hours, including transportation, inpatient admission or other means of continuous direct observation.  Providers will provide an interim oral report to the commander at the earliest opportunity.  This will be documented in the medical record and a written report to the commander will be provided within 72 hours.




3.3.2.4.2.  If service member does not appear to be imminently dangerous, arrange an evaluation by a doctoral-level MHP within 72 hours and provide an interim oral report to the commander at the earliest opportunity and document this action in the medical record.




3.3.2.4.3.  If time requirements cannot be met due to geographical or other factors beyond control of the MTF, arrange required evaluations ASAP.




3.3.2.5.  MTF’s shall establish SOP’s for obtaining doctoral-level evaluations for CDE’s or assessments of dangerousness of service members from either civilian providers or other military providers if such services will be frequently unavailable within the MTF.  This includes MTF’s with one or fewer doctoral-level MHP’s.



6.1.1.2  Commanders shall forward to the MTF commander a memo requesting a mental health evaluation.
Follow DoD policies.



6.1.1.3  MTF commanders seeking an evaluation shall forward a memo to the chair of the mental health department formally requesting a mental health evaluation.
Follow DoD policies.



6.1.1.4  Non-emergency memos requesting evaluations shall be provided to the service member at least two business days before a routine referral for mental health evaluation
Follow DoD policies.



6.1.1.4.1  Non-emergency memos shall include, at a minimum:  a brief factual description of the behaviors and/or verbal communications that led to the referral; the name(s) of the mental health provider(s) consulted; if no mental health provider was consulted, the reason why; notification of the service member’s rights; the date, time, and place of the evaluation, and the name and rank of the provider who will conduct the evaluation; the titles and telephone numbers of other authorities including attorneys, Inspectors General, and chaplains who can assist the service member who wishes to question the necessity of the  referral; the name and signature of the commander.
Follow DoD policies.



6.1.1.4.3  Copies of the signed memo by the commander and service member shall be provided to the service member and the mental health provider conducting the evaluation.
Follow DoD policies.



6.1.1.4.4  Commanders shall not offer service members the opportunity to waive the right to receive the memo and the statement of rights.
Follow DoD policies.


4.2.3.2  Commanding officers shall forward a memorandum to the mental health provider providing care by fax, overnight mail, or courier documenting information discussed in emergency evaluations.
6.1.1.5.4  In emergencies the commander shall, as soon as is practicable, provide the service member a memo and statement of rights as described in subpara 6.1.1.4.1.
Follow DoD policies.




3.6.  Commanders are responsible for providing the personnel records of the service member to the MHP if requested.



6.1.1.5.5  If, due to the nature of the emergency, the commander was unable to consult with a mental health provider prior to transporting the service member for evaluation, the commander shall forward a memo documenting the circumstances and observations about the service member that led to the emergency referral.  This memo shall be forwarded by fax, overnight mail, or courier.
Follow DoD policies.



6.1.2  Upon the request of a service member, an attorney shall be appointed at no cost to the service member to advise the service member of ways in which to seek redress.  If an attorney is not reasonably available, every effort should be made to provide legal consultation by phone.
Follow DoD policies.



6.1.3.1  Prior to initiating a routine evaluation, a mental health provider shall determine if the procedures for referral were followed IAW DoDD 6490.1 and DoDI 6490.4.
Follow DoD policies.



6.1.3.2  Whenever there is evidence that the evaluation may have been requested improperly, the provider shall first confer with the commander to clarify issues.  If, after such discussion, the provider believes the referral may have been conducted improperly, the provider shall report such evidence through the chain of command to the next higher level of the referring commander.
Follow DoD policies.



6.1.3.3  The mental health provider shall advise the service member of the purpose, nature, and likely consequences of the evaluation before the evaluation begins and that the evaluation is not confidential.
Follow DoD policies.



6.1.3.4  Absent an emergency, when a mental health provider both evaluates and provides therapy to a service member, the possible conflict of duties should be explained clearly to the service member at the beginning of the therapeutic relationship.
Follow DoD policies.



6.2.2.1  After an emergency admission, commanders shall inform service member’s, as soon as is practicable, of the reasons for admission, the likely consequences, and the service member’s rights.
Follow DoD policies.


4.2.5  Decision to hospitalize for a mental health evaluation rests solely with a mental health caregiver granted hospital admitting privileges.
6.4.3.4.  The decision to admit a service member for an inpatient mental health evaluation rests solely with a mental health provider with admitting privileges.
3.2.  Only the member’s commander may direct a service member to undergo a CDE or submit to involuntary admission to an inpatient medical or MH unit.



4.5  The final assessment, treatment decisions, and recommendations given to commanding officers about a service member who is judged clinically to be imminently or potentially dangerous shall be made by a doctoral-level mental health care provider with clinical practice privileges
Follow DoD policies.



6.3.3.1  DoD Psychiatrists, doctoral-level clinical psychologists, or doctoral-level social workers with clinical practice privileges have authority to clinically evaluate the risk for imminent dangerousness and shall perform mental health evaluations of service members identified within the scope of subpara 6.3
3.3.  DoDI 6490.4, para 6.3.3. provides basic guidance on who may perform CDE’s.



6.3.3.2  Other privileged health care providers are not restricted from routine clinical evaluations of service members in which assessment of potential dangerousness may be an element.
3.3.1.  DoD directives do not restrict non-doctoral level MHP’s from performing non-CDE’s or MHE’s to determine potential dangerousness.  



6.3.3.3  Whenever a health care provider concludes that a service member may be imminently dangerous, the service member shall be evaluated by a privileged, doctoral-level mental health provider.
3.3.1.  If a non-doctoral-level MHP assesses a reasonable risk of imminent dangerousness, the service member will be referred to a doctoral-level MHP for definitive assessment.  Non-doctoral-level MHP’s may evaluate other beneficiaries for imminent dangerousness.


4.3.5  Mental health evaluations for voluntary self-referrals, courts-martial, Family Advocacy program, drug or alcohol rehabilitation programs, and diagnostic referrals by other medical providers are not covered by this directive.

3.7.  MHE’s conducted under AFI 40-404, Biographical Evaluation and Screening of Troops, is exempted from DoDD 6490.1, para 4.3.5.




4.  Mental health inquiries under RCM 706 will be conducted by doctoral-level MHP’s to determine member’s mental responsibility for alleged offenses or mental capacity to stand trial per RCM 706 and Military Rule of Evidence 302.


4.5.2  Involuntary admissions must be consistent with the least restrictive alternative principle under the American Psychiatric Associations guidelines.

3.3.2.6.  MTF’s shall not violate the least restrictive alternative principle to save MTF financial resources.



6.2.2.3  The attending psychiatrist shall determine if continued hospitalization is clinically indicated within 24 hours after admission.
Follow DoD policies.



6.2.2.4  If continued hospitalization beyond 24 hrs is clinically indicated, the service member will be notified orally and in writing of the reasons for the continued hospitalization.
Follow DoD policies.


4.5.3.2  Continued involuntary admissions that exceed 72 hrs will be reviewed within 72 hours by an impartial, disinterested, privileged psychiatrist, or other medical officer not in the service member’s command in the rank of O-4 or higher.  The reviewer is appointed by the MTF commander.
6.2.3.1  Continued involuntary admission will be reviewed within 72 hours of admission by an independent, privileged psychiatrist, or other medical officer, in the rank of O-4 or above; the individual will not be in service member’s chain of command.  The reviewer is appointed by the MTF commander.
3.9.  Reviews of involuntary psychiatric hospitalizations must be conducted within 72 hours of the first admission, whether that occurs in a military or civilian hospital.  Time lapsed while the member is awaiting transportation or otherwise detained or observed outside the responsibility of the inpatient medical facility does not count toward the 72 hours.  This does not apply to Reserve members not on active duty who are admitted to civilian facilities.




3.9.1.  MTF Commanders shall appoint a qualified medical officer IAW DoDI 6490.4, para 6.2.3.1. to conduct a review of involuntary psychiatric hospitalizations IAW DoDI 6490.4, para 6.2.3.  In cases where AF members are involuntarily hospitalized in MTF’s operated by other military services or in the civilian sector, the MTF commander coordinating the care of the AF member will work with the commander or officials of the inpatient facility to ensure the required review is performed.




3.9.1.  If the MTF commander or a superior directed the evaluation, a commander superior to those officers will appoint the review officer, take the report, and direct any investigation.



6.2.3.2  The review shall include review of the medical record and, as appropriate, the memo described in subpara 6.1.1.5.4 .5, and an examination of the service member.
3.9.2  The reviewing officer will comply with DoDI 6490.4, para 6.2.3. when conducting an independent review for continued involuntary hospitalization.  The report shall be submitted to the appointing authority within 72 hours of admission.




3.9.2.  A reviewing officer’s determination that a member should be released shall be reviewed by appropriate MHP’s and the appointing authority.  Absent compelling reasons to the contrary, the member should be released.  If the appointing authority determines that the service member will not be released, the appointing authority will document the reason in writing.  A copy of this report wll be placed in the medical record.  Absent new information, the member may not be involuntarily readmitted of inpatient psychiatric services after the review officer has determined the member should be released.



6.2.3.3  The reviewer shall notify the service member of the right to have legal representation during the review by a judge advocate or an attorney of the service member’s choosing at the service member’s own expense.
Follow DoD policies.



6.2.3.4  The reviewer shall introduce him- or herself and shall indicate the reasons for the interview, and that he or she shall conduct an independent, impartial review of the reasons for the service member’s involuntary hospitalization.
Follow DoD policies.



6.2.3.5  The reviewer shall document in the inpatient medical record whether continue involuntary hospitalization is appropriate.  If continued hospitalization is indicated, the reviewer shall determine when the next independent review shall occur, not to exceed five business days.  The service member shall be notified of the reviewer’s recommendations.
Follow DoD policies.



6.2.3.6  The reviewer shall determine if procedures were followed IAW DoDD 6490.1 and DoDI 6490.4  Whenever there is evidence that the evaluation may have been requested or conducted improperly, the reviewer shall first confer with the commander and the admitting mental health provider to clarify issues.  If the reviewer determined that the referral or admission was made improperly, the reviewer shall report the finding through the chain of command to the next level above the referring commander or admitting physician for further investigation and for possible referral to the Service’s IG and the DoD IG.
3.9.3.  When the reviewer determines that a referral or admission was made improperly, the reviewer shall forward the report to the appointing authority or the level of command above the referring commander, whichever is higher.  Unless this officer determines that there is clear and convincing evidence that the reviewer was incorrect, the officer will refer the case to the servicing IG for possible investigation and disposition IAW AFI 90-301, Inspector General Complaints.


4.6  Upon discharge from inpatient status for which dangerousness was an issue or completion of an outpatient evaluation, mental health providers will provide commanding officers with written recommendations regarding proposed treatments, precautions, and fitness and suitability for continued service.
6.1.3.5  Following evaluation, the mental health provider shall forward a memo to the commander with the results of the evaluation and provide recommendations IAW enclosure 5.
Follow DoD policies.



6.5.3  Memos to the commander shall document findings and state recommendations with sufficient clinical information that the commander can understand the service member’s condition and can make reasoned decisions about the service member’s duties and medical care.
Follow DoD policies.



6.5.4  Memos to commanders or medical records shall not include superfluous personal information not required to substantiate diagnosis(es), prognosis, treatment plans or recommendations.
Follow DoD policies.



6.7.1  Mental health providers will provide to the commander within one business day after completing a mental health evaluation, a memo that shall address, at a minimum, diagnosis, prognosis, treatment plan and recommendations regarding fitness and suitability for continued service and shall make recommendations about precaution(s), if appropriate, and administrative management of the service member.
Follow DoD policies.



6.7.2  The mental health provider shall review with the service member the clinical summaries, memos, and recommendations to the commanding officer.
Follow DoD policies.


5.2.1  The DoD IG shall conduct or oversee investigations of allegations submitted by the service member or the service member’s legal guardian that the member was referred for evaluation in violation of DoDD 6490.1 or DoDI 6490.4
6.1.4.1  The service IG shall report to the DoD IG within ten working days receipt of all allegations submitted by the service member or the service member’s legal guardian that a service member was referred for a mental health evaluation in violation of DoDD 6490.1.
Follow DoD policies.


4.6.1  Serial clinical assessments shall be performed to assess a service member’s on-going risk of dangerousness until the service member is judged to be psychologically stable and no longer at significant risk of becoming imminently dangerous.

Follow DoD policies.


4.6.2  Recommendations for precautions may include, but are not limited to, an order from the commander to move into military barracks for a given period; an order to avoid alcohol; an order not to handle firearms or other weapons; or an order not to contact a potential victim or victims.

Follow DoD policies.


4.6.3.1.  If the service member is clinically determined to not meet retention standards under DoDD 1332.18 due to a DSM IV Axis I or III condition, refer the service member to a Physical Evaluation Board.

Follow DoD policies.


4.6.3.2.  If the service member is clinically determined to be unsuitable for continued duty due to a DSM IV Axis II condition which is sufficiently severe so as to preclude satisfactory performance of duty, a summary of the mental health evaluation and recommendation for routine administrative separation shall be forwarded to the commander.

Follow DoD policies.


4.6.3.2.  If the service member has shown a pattern of imminent dangerousness (more than one episode) and is potentially dangerous, a recommendation for expeditious separation shall be forwarded.

3.4.  Discharge of service members with a pattern of imminent dangerousness is not required unless they also are unsuitable based upon a personality disorder as defined in AFI 36-3208, Administrative Discharge of Airmen, and AFI 36-3206, Administrative Discharge for Commissioned Offcers.


4.7.2  Health care providers shall make a good faith effort to take precautions against threatened injury in cases of imminent dangerousness.  Such precautions may include, but are not limited to, notification of the service member’s commander, notification of military and/or civilian law enforcement agencies; notification of a potential victim(s); notification of and recommendations to commanders about precautions; or clinical treatments.
6.5.1  The responsible privileged health care provider shall document in the medical record the clinical assessment, including assessment of risk for imminent dangerousness, treatment plan, progress of treatment, discharge assessment, recommendations to commanding officers, and notification of potential victims.
Follow DoD policies.



6.6.1  Health care providers shall take precautions against threatened injury from service member’s assessed to be imminently dangerous.
Follow DoD policies.



6.6.1.1 - 7  Precautions may include notification of the commander; notification of military and/or civilian law  enforcement; notification of any identified potential victim(s) of the threats made; recommendations to the commander that appropriate precautions be taken; admitting the service member to the hospital; referral to a PEB; recommendation to the commander that the service member be administratively discharged for personality disorder.
Follow DoD policies.



6.6.2  The health care provider shall notify the service member’s commander and any identifiable individual who had been physically assaulted by the service member immediately before hospitalization about the service member’s pending discharge from inpatient status.
3.8.  Pending clarification by DoD General Counsel, providers will not notify an assault victim unless, in the judgment of the MHP, there is a reasonable risk to the health or safety of the person assaulted.  The commander will still be notified.


4.7.2  The service member shall be informed of precautions that are taken and this shall be documented in the medical record.
6.6.3 .4  The health care provider shall document in the medical record the date, time and name of each person and agency contacted in taking precautions against threatened injury.  The service member shall be informed that these precautions have been taken.
Follow DoD policies.


4.8.1  Whenever a privileged mental health provider makes a recommendation to a commanding officer under para 4.6, the commander shall make a written record of the actions taken and the reasons therefore.
6.8  Commanding officers shall take actions IAW DoDD 6490.1 subsection 4.8.
Follow DoD policies.


4.8.2  Whenever a mental health provider recommends separation from military service due to a personality disorder and a pattern of potentially dangerous behavior (more than one episode), that recommendation shall be co-signed by the provider’s commander.
6.8  Commanding officers shall take actions IAW DoDD 6490.1 subsection 4.8.
Follow DoD policies.


4.8.2  If the service member’s commander declines to follow the recommendations for separation, the service member’s commanding officer shall forward a memo to his or her commanding officer within two business days explaining the decision to retain the service member against medical advice.
6.8  Commanding officers shall take actions IAW DoDD 6490.1 subsection 4.8.
AFI 36-3208, Administrative Separation of Airmen:  5.11  If a commander chooses not to initiate separation action after a psychiatrist or psychologist confirms a diagnosis of a mental disorder, under para 5.11.1, and recommends discharge, the commander must have that decision reviewed by the discharge authority.



6.9  Every mental health evaluation or treatment case in which a service member ultimately commits an act resulting in suicide, homicide, serious injury or significant violence, shall be systematically reviewed IAW the MTF’s plan for improving patient care and health outcomes.
Follow DoD policies.



6.9.3  Case reviews shall be included in on-going quality management activities.  Such reviews shall include lessons learned and recommendations for improvement in the future medical management of service members at increased risk of dangerous behavior.
Follow DoD policies.




3.5.  Non-doctoral level MHP’s will not be sent on deployments in which operation of a mental health unit is a primary responsibility unless military doctoral-level MHP’s are reasonably available to provide emergency CDE’s.  Non-doctoral-level MHP’s are not restricted from deployments in which their role is to provide humanitarian or critical incident stress management services IAW AFI 44-153, Critical Incident Stress Management.




5.1.  MHP’s are encouraged to discuss the beneficial effects of commander involvement with members and, whenever possible, to obtain member’s prior consent to communication with the commander.  In cases where contact without the member’s consent is justified, the MHP should, under ordinary circumstances, consult with another MHP prior to communicating with the commander.  The final judgment rests with the member’s own provider.




5.2.  MHP’s are required to contact the commander when:  in the opinion of the MHP, the member is a danger to self or others, or poses a threat to security; the member is admitted to or discharged from a MH unit, or when a member is referred for admission for a MH related concern; when, in the MHP’s opinion, the member’s mental status has deteriorated to the degree that it may significantly affect work or family functioning (a significant effect is defined as posing a risk to self, others, property, security, or the accomplishment of the military mission); the MHP suspects the existence of family maltreatment, substance abuse, or other child abuse.




5.3.  If the member consents, the MHP may contact the commander whenever the member would benefit from additional support from the unit.




5.4.  In fulfilling the requirements of para 5, MHP’s will only release information required for informed decision-making.




5.5.  The fact that a MHP has initiated communication with a commander does not open the MH record to the commander or other official, unless the situation qualifies as an exception to confidentiality as defined in para 2.




5.6.  Commanders and other personnel receiving information concerning a member’s confidential communications shall not disclose such information beyond the extent necessary to ensure accomplishment of the military mission.




5.7.  Commanders of members certified under PRP shall be notified of potentially disqualifying information IAW AFI 36-2104, Nuclear Weaponse Personnel Reliability Program, and DoDD 5210.42, Nuclear Weapons Personnel Reliability Program.




6.  Each element of the attached consent form must be addressed if local units develop local consent forms.


2.  Psychotherapist – Patient Confidentiality


2.1.  Psychotherapist or an assistant shall not disclose any confidential communication made for the purpose of facilitating diagnosis or treatment except as limited in AFI.


2.1.  Communications will continue to be protected after a mandatory disclosure and will not be further disclosed except as necessary to facilitate the mandatory disclosure


2.2.  Exceptions to confidentiality


2.2.1.  Patient consent


2.2.2.  Facilitation of diagnosis or treatment


2.2.3.  Patient death


2.2.4.  Spouse or child abuse or neglect


2.2.5.  Patient is dangerous to self or others


2.2.6.  Crime and fraud – clear contemplation of future commission of crime or fraud.


2.2.7.  Military necessity – necessary to ensure safety and security of military personnel, dependents, military property, classified information, or the accomplishment of a military mission.


TERMS:  Ensure Accomplishment of Military Mission:  Must be a clear and compelling demonstration by appropriate authority that mission requirements cannot be met without access to MH record or communication.  The record or communication shall not be considered essential unless it is essential to ensure the safety and security of military personnel, military dependents, military property, or classified information.


2.2.8.  Claims or litigation against the United States – patient filed a medical malpractice claim provided communication is relevant to the claim


2.2.9.  Mandatory reports – when federal, state, or service regulation imposes duty to report information contained in a communication.


2.3.  Military Rules of Evidence and AFI 51-201, Administration of Military Justice, para 8.16 govern admissibility.


2.4.  Questions concerning admissibility of confidentiality determined by installation SJA, but may be appealed to MAJCOM/JA by therapist or commander, except in pending court-martial actions.  In courts-martial the presiding judge determines applicability of confidential communications.  Guidance on responding to subpoenas & court orders will be obtained from installation SJA.


2.5.  Confidential communications may not be used for the purpose of characterizing separation actions including material disclosed under para 2.2.




